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A continuous “challenge” of the compliant interpretation in 


the context of the European criminal law in malam partem 


DOT: 10.5281/zenodo.13995880 


John Pons, PhD in european politics, UK. Attorney at Law. 


Abstract: The present paper aims to investigate a very difficult 
topic, i.e the compliant interpretation of the rules of criminal law 
especially in malam partem, without precise and concrete 
solutions in the Union context. The discussion and the general 
question is whether the rules of the Union and especially the 
binding ones have a negative and unfavorable relationship for 
the accused. Thus, an analysis evolves within the supranational 
jurisprudence. In this regard, we have seen the position held by 
the judges as well as those in domestic law where the 
interpretation has not always had a restrictive rigor in all the 


matters of criminal law. 


Keywords: conforming; analogical; extensive interpretation; 
principle of reasonableness; principle of legality; principle of 
loyal cooperation; European Union law; criminal effects in 


malam partem; criminal effects in bonam partem; criminal law 
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of the EU; self and non self-executing rules; CJEU; ECHR; 
ECtHR; constitutional courts of the EU; principle of legality. 


Introduction 

The adequate, concordant interpretation, compliant with the law 
of the European Union and the related penal effects is now a 
reality in penal thought for the malam partem effects and above 
all for the relationship between domestic penal norms and the 
EU. The domestic rules are now organized according to what the 
EU asks in an autarchic way very often as an attitude that comes 
into conflict with the needs of national law given that some of 
these are binding due to normative sources of a supranational 
nature thus expanding the relevant penal sphere. 

It is a system that is certainly repressive with various 
recognitions of positions. It is also an attitude where neutrality is 
no longer part of the discussion. The scientific problems that 
arise have interdisciplinary aspects following many times 
political steps and asking for choices that reflect the legal 
ground where in practice condition the domestic and 
supranational normative sources. Criminal law as a 
supranational law is a reality for harmonization especially in the 
sanctions sector for the member states of the EU (Bernardi, 
2003). 

The Treaty of Lisbon was the final stage within the EU for a 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


882 


“total” harmonization. The Treaty uses normative instruments 
that respect the principle of democracy. In this regard, the Court 
of Justice of the European Union (CJEU) opened a dialogue 
with the national constitutional courts, in the field of criminal 
law, as a European project of a European law with various 
different forms of impact on domestic systems. Consequently, 
the way was opened for a process of Europeanization of 
criminal law that was fast, technical and addressable to legal 
concepts that put in the forefront the adaptation of law by the 


theorists. 


Towards a crisis in the process of harmonization of 
European criminal law 

The path of harmonization and Europeanization of criminal law 
is now a reality. It has paved the way for a supranational 
character of protection of European criminal law as valorization 
through the jurisprudence of the European Court of Human 
Rights (ECtHR), where day after day the primacy of the law of 
the Union is recognized. The Council of Europe has also 
involved various conventions on the matter to reduce the 
hierarchy of sources and to limit the interpretative modus of its 
impact on domestic law. 

For some member states, following the sentences of the ECtHR 


is not so acceptable and so the requests for a control of criminal 
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policy that also respects the principles of the European 
Convention of Human Rights (ECHR) is now a reality for the 
protection of human rights and an opportunity for the 
withdrawal, expulsion of various member countries as we have 
seen with Brexit, (Liakopoulos, 2019b) etc. 

The manifestation of an anti-Europeanism wave is an evident 
expression for the forms of resistance of the Union through 
some sentences of the CJEU as well as from the constitutional 
courts (Madsen, Palmer, Sadl, 2017; Liakopoulos, 2019a; 
Bernardi, 2021; Selejan-Gutan, 2022; Dumbrava, 2023)!. For 


1See in particular: Supreme Court of Denmark, judgment of 6 December 2016, 
Case No. 15/2014, DI acting for Ajos A/S vs. The estate left by A: 
https://domstol.dk/media/2udgvvvb/judgment-15-2014.pdf.; and previously — the 
judgment of 6 April 1998 in Case No. I-361/1997; French Constitutional Court, 
judgments Nos. 2004-496 of 10 June 2004: 
https://www.conseil-constitutionnel.fr/decision/2004/2004496DC.htm; and 2004-497 
of 1 July 2004: https://www.conseil-constitutionnel.fr/decision/2004/2004497DC.htm; 
Polish Constitutional Tribunal, judgment P 1/05 of 27 April 2005 on the application 
of the European arrest warrant to Polish citizens: 
https://trybunal.gov.pl/fileadmin/content/omowienia/P_1_05_full GB.pdf; and 
judgment K 18/04 of 11 May 2005 on the participation of Poland in the European 
Union: https://trybunal.gov.pl/fileadmin/content/omowienia/K_18 04 GB.pdf; 
judgment of 14 July 2021, P 7/20 on the ultra vires nature of a precautionary order of 
the Court of Justice: https://trybunal.gov.pl/en/hearings/judgments/art/11589- 
obowiazek-panstwa-czlonkowskiego-ue-polegajacy-na-wykonywaniu-srodkow- 
tymezasowych-odnoszacych-sie-do-ksztaltu-ustroju-i-funkcjonowania- 
konstytucyjnych-organow-wladzy-sadowniczej-tego-panstwa; Czech Constitutional 
Court (judgment of 31 January 2012-PI US 5/12.): 
https://www.usoud.cz/fileadmin/user_upload/ustavni_soud_www/Decisions/pdf/P1 
%20US%205-12.pdf; Hungarian Constitutional Court, judgment of 16 December 
2016 22/2016 (XII. 5.) AB; Romanian Constitutional Court, statement of 23 
December 2021, where it excluded the primacy of EU law over constitutional norms: 
https://www.ccr.ro/en/press-release-23-december-2021/; Italian Constitutional Court, 
judgment of 10 April 2018, no. 115, closing the ‘“Taricco saga”: 
https://www.cortecostituzionale.it/documenti/download/doc/recent_judgments/ 
S_2018 115 EN.pdf 
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example in Germany’ it is evident a tendency to claim its 
primacy of interpretation of fundamental rights, of the principles 
where the CJEU has put the primacy of the EU at the forefront. 
In the same spirit, Poland has attempted to exit from EU with a 
Polexit, creating thus a hard blow to the construction of 
harmonization and integration of the rules of the EU in domestic 
law?. 

The supranational courts have so far tried to save the principles 
of the Union as well as those of state sovereignty. The 
constitutional courts have taken into consideration and played 
the role of interpreting the principles and fundamental rights. 
The CJEU has tried to evolve the charter of the fundamental 
rights of the EU (CFREU) through the elaboration of a list of 
principles, i.e. rights of an unwritten law that can be found in the 
treaties, in the constitutional charters, in the conventions ratified 
as principles, into rights that justify the primacy of the law of the 
Union and that have examined the relative conformity with the 


national normative texts through the legal sources adopted. 


2German Constitutional Court: Bundesverfassungsgericht, judgment of 30 June 
2009 (“Lissabon Urteil’”): 
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2009/06/ 
es20090630_2bve000208en.html; judgment of 5 May 2020 (Weiss), in which the 
ultra vires counter limit found an application in relation to purchases that are arranged 
by the European Central Bank within the framework of the Public Sector Purchase 
Programme (Grantative easing): 
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/EN/2020/05/ 
rs20200505_2bvr085915en.html 

3CJEU, joined cases C-83/19, C-127/19, C-195/19, C-291/19, C-355/19 and C- 
397/19, Asociatia “Forumul Judecatorilor din Romania” and others v. Inspectia 
Judiciara and others of 18 May 2021 not information available 
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The constitutional patriotisms, the supranational theses and the 
growth of the Union was now an open road for the 
Europeanization of a criminal law. Nationalism has been passed 
to a slowdown of European construction thus revealing forms of 
reduction and impact of the Union on a criminal law through a 
new climate change as a canon of interpretation compliant with 
the law of the Union within national criminal norms that are 
evident to limit and eliminate the roots of the effects in malam 
partem. 

In this regard, it is specified that the related effects relating to 
the extensive interpretation and in the scope of application of a 
criminal offence consists in the limitation of the exoneration 
norms as causes of extinction of punishability, where the effects 
in malam partem of the compliant interpretation are considered, 
implying the maximum of a penalty with a discretionary way for 


the judge who measures the penalty (Klip, 2011). 


A multi-tensional hermeneutic criterion of the compliant 
interpretation of the Union 

A democratic legal system is based on a compliant and 
systematic interpretation, through norms that are hierarchical, 
and are focused on a content that has the primary position of the 
law at its disposal. The true meaning that conditions the 


operation within the Union system is the need that makes 
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available the norms of a higher level, where the possibility is 
excluded for superordinate norms that read and that put before 
the table a harmony of an interpretative activity circle that 
allows to operate from the bottom up as a compliant 
interpretation of a provision that conditions the parameter of 
higher rank, with a strict way of a systematic interpretation, that 
is compliant also with the context of international law and 
respects the international rules within the national context with 
an absolute, primary way as a compliant interpretation of a 
regional type that is part of the integrative system of the Union 
(Pereira, Engel, Miettinen, 2020). 

In other words conforming interpretation is a system of 
hierarchical norms within lower-level norms that call upon 
higher-level norms where, if problems arise, the hierarchical 
constraint is placed within a single system of clarity and the 
hierarchical relationships respect the spaces of operation, as we 
have noted within the jurisprudence of the CJEU, ECtHR and 
through the relationships with CFREU and ECHR, which 
concerned the relationships between national law and Union law 
also through the limits of jurisdictional bodies that relate to each 
other and which are in conflict with the direct competence of the 


Union in criminal law‘. 


4Constitutional Court of the Czech Republic, 31 January 2012, PI. Us 5/12, op. 
cit.; Bundesverfassungsgericht, judgment of 5 May 2020, Weiss, op. cit; 
Constitutional Tribunal of Poland, judgment of 14 July 2021, P 7/20. 
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The uncertainties of the disputes are destined to the criminal 
field and the sector of the criminal system to root the autarchic 
notion of national sovereignty highlighting the hierarchical 
relationships between norms of criminal law. The impact of the 
Union on criminal law has also implied and compressed the 
areas of an intervention in the criminal law field that is 
attenuated as responding to the compliant interpretation and the 
directives that are transposed to the norms of the treaties and the 
law of the European Union. 

Especially, in the area that discusses the compliant interpretation 
of the Union in malam partem. Thus adapting the limits of 
adaptation with a hermeneutic way in the domestic criminal 
norms and conforming them to the law of the Union is now 
accessed as a form of compliant interpretation that evolves in 
the internal practice reserving the effects that are not in favor in 


this type of interpretation. 


The role of judges in the compliant interpretation of bonam 
and malam partem 
The principles of direct effect’ of primacy® have directed the 


CJEU to follow an interpretative obligation of domestic law, as 


5CJEU, C-26/62, Van Gend & Loos of 5 February 1963, ECLI:EU:C:1963:1, 
ECR 00003. 

6CJEU, C-6/64, Costa v. ENEL of 15 July 1964, ECLI:EU:C:1964:66, ECR 
01141. 
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compliant with the law of the Union’, this is, an obligation that 
admits difficulties with the same constitutional courts. The 
exculpatory and/or extinguishing rule of punishability is also the 
basis for a compliant interpretation in bonam partem as a need to 
harmonize the national law of the Union that implies a selective 
application within the edictal penalties that are provided for by 
the incriminating cases. 
The CJEU® has stated that the sanctions, used by the state to hit 
the authors for illicit acts that consider the relative conflict of a 
European regulation as excessive, taking into consideration the 
nature of the illicit act, the behavior of the author, other indices 
that are relative to the gravity of the fact. 
The edictal penalties are provided for an incriminating norm that 
is contrary to the law of the Union, where the relative question 
of non-application is contrary to the respect of a penalty that 
respects the penalty close to the maximum edictal. In this 
regard, the judge imposes the penalty within the limits of his 
own edictal compass and noting the law of the Union. The 
adaptation to the law of the EU and the relative and applicable 
sanctions for crimes seem to constitute an active interpretation 
7CJEU, C-157/86, Murphy v. An Bord Telecom Eireann of 4 February 1988, 
ECLI:EU:C:1988:62, 1-00673; C-106/89, Marleasing of 13 November 1990, 
ECLI:EU:C:1990:395, I-04135. C-334/92, Wagner Miret of 16 December 1993, 
ECLI:EU:C:1993:945, I-06911. C-91/92, Faccini Dori v. Recreb Srl of 14 July 1994, 
ECLI:EU:C:1994:292, 1-03325. C-168/95, Arcaro of 12 September 1996, 
ECLI:EU:C:1996:363, I-04705. joined cases: C-74/95 and C-129/95, X, of 12 


December 1996, ECLI:EU:C:1996:491, I-06609. 
8CJEU, C-8/77, Sagulo of 14 July 1977, ECLI-EU:C:1977:31, 1-01495. 
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of a commissurative activity that consists in a partial way in the 
non-application of an edictal compass that is provided for the 
criminal offence. 

The supranational jurisprudence has often used an interpretation 
in accordance with Union law and of domestic rules in a way to 
harmonize the legal sources that follow the EU. The same path 
also followed in the criminal context that is interpreted in bonam 
partem avoiding a conflict with Union law and trying not to 
disapply. 

Instead, an interpretation in malam partem? allows the guarantee 
of the law of European norms that lack an extensive 
interpretation and is based on the principle of legality!°. This 
interpretation prevails within a national system, in the criminal 
sphere, that has a restrictive nature!'. In this kind of 
interpretation criminal cases are admitted in a sensitive and 
implicative way and are contrary to the hermeneutic path of 
incriminating norms. Thus, the interpretation which is in 
conformity with the Union of criminal law provisions and with 
effects in malam partem has not been hindered and/or limited by 


the CJEU, where the relative constraint of compliant 


OCJEU, C-68/88, Commission v. Grecee of 21 September 1989, 
ECLI:EU:C:1989:339, I-02965. C-14/83, Von Colson and Kamann of 10 April 1984, 
ECLI:EU:C:1984:153, I-01891. C-76/83, Harz Usines Gustave Boél and Fabrique de 
fer de Maubeuge v Commission of the European Communities of 16 February 1986, 
ECLI:EU:C:1984:64, I-00859. C-79/83, Dorit Harz v Deutsche Tradax GmbH. of 10 
April 1984, ECLI:EU:C:1984:155, I-01921. 

10See in particular art. 4, par. 3, lett. 2 TEU. 

11See Art. 111-4 of the french criminal code. 
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interpretation in the criminal field has long been evident as a 
behaviour with unfavourable effects for the offender!?. 

A protection for the legal assets is created by the sources of the 
Union, as an attempt by judges who have assumed a position of 
guarantee towards the interests that do not matter if they are 
supranational, and/or domestic as well as worthy to protect, 
ensure an interpretation in malam partem of the incriminating 
norms with an effective way and the behaviors harmful to the 
interests, of the protected assets. 

Therefore, there is also the need for a reasoning that had to 
avoid the expansion, by way of interpretation, of the scope of 
application of criminal cases. The increase of the penalty has 
applied in a conviction for the relative violation of the obligation 
by the CJEU. In other words, this is a guarantee of criminal law 
for the sanctions and the effectiveness of the law of the Union 


(Chalmers, Davies, Monti, Heyvaert, 2024)!3. 


12CJEU, joined cases C-206/88 and C-207/88, Vessoso and Zanetti of 28 March 
1990, ECLI:EU:C:1990:145, I-01461. 

13CJEU, C-68/88, Commission v. Greece of 21 September 1989, op. cit., parr. 
23-24: “(...) Member States must “adopt all appropriate measures to guarantee the 
scope and effectiveness of Community law. To this end, while retaining the choice of 
sanctions, they must in particular ensure that infringements of Community law are 
sanctioned, from a substantive and procedural point of view, in terms similar to those 
laid down for infringements of national law of a similar nature and importance and 
which, in any event, give the sanction itself an effective, proportionate and dissuasive 
character (...)”. 
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Interpretation in conformity with malam partem and 
excessive fidelity to the law of the Union. An analogy without 
balance 

Towards an extensive interpretation of the criminal rules and as 
a way of hermeneutics from the CJEU, the function of the 
protection of the rules of the Union for the interests that are 
protected part of these, have entered into the incriminating cases 
that allow the applicability for the cases relating to the 
aggression of these goods, interests. Thus, the principle of 
primacy is in tune with the sources of the law of the Union, as 
well as the obligation to comply with European law as a 
compensation for the national legislator that includes cases that 
in the criminal field give adequate implementation to the 
sanctions and prescriptions of the European legislative texts. 
Adopting the European rules in the domestic field was by now a 
difficult reality at the beginning for the criminal rules that put 
the inability for the member states of the Union to offer an 
effective guarantee of the European precepts and to safeguard 
the primary interests of a supranational character!*. Adversely, 
extending the criminal offences to every national legal system 
and adopting other types of hermeneutic expedients, was now a 
search for criminal offences suitable for being able to translate 


not only the modus of an extensive interpretation but also forms 


14See artt. 258 and 260 TFUE. 
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of an analogical interpretation that did not allow the principle of 
legality. 

In this framework, the new criminal manifestations are 
multiplying, given the social alarm of a European society that 
was facing new needs to be resolved. Widespread forms of 
illegality tended in themselves to place the principle of legality 
and to favor the primacy of law with preventive, repressive 
instances on the corollaries of guarantee of the reserve of law 
and of certainty. 

The prohibition of analogical application of incriminating 
norms, especially after the terrorist attacks in the European 
context, have opened the way for the duty to place interpretative 
constraints of a legal type on judicial forms, as a key to social 
defense. The tendency to sacrifice the guarantees of criminal 
specificity is in favor of a repression of serious injuries (to 
protected legal assets) that constitute a general phenomenon, 
where European norms are the winners in front of domestic 
rules. 

In this way, a judicial practice is contributed and strengthened a 
manipulation that is an additive key function to the existing 
incriminating cases. The EU law has created a specific and 
extensive protection of assets, protected interests in a manner 
parallel to the national matrix of an adequate criminal protection 


that constitutes and also creates forms of equalization for the 
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protection of assets according to the principle that subsequently 
regulates the legislator. 

The criminal provisions conformed to a canon that determined, 
respected the flexible criminal offences against European frauds 
had a binding form for the generality of the contents, of 
ambiguity of funds that favored the hermeneutic operations that 
devalued the specific ways of analogical type to those who 
tended to alienate themselves from an original nucleus of 
elements that were foreseen and constitutive. 

Even the frauds on community subsidies entered as a type of 
aggravated fraud and as a share of financing, where the only 
granting body was the Union among the first damaged subjects. 
Thus the justification of an appeal to the offence that provided 
that the criminal law of the Union was in consideration of public 
bodies and the domestic system between various entities tended 
to resolve the crime of fraud and European frauds, as in practice 
of an additive interpretation, where the Union was a possible 
passive subject for the crime. 

The natural extension that applied the incriminating norm used 
the fight against European fraud to save the national territory 
and its assets. The emptying of artifices and deceptions is 
avoided as a basic, omission behavior that included the fraud of 
the Union as a direct case to repress European frauds with an 


analogical way towards an interpretation that could also be 
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contra legem. The law of the Union in the criminal context often 
appeared as if it were at the end of the line, destined for an 
internal regulation that had to follow the rules of the Union 
towards a Euro-enthusiasm in the criminal field, where the 
compliant interpretation was a species that came out of the law 
that was now tolerable (Prechal, 1995; Klip, 2014; Peristeridou, 
2021)!2; 

A tolerance where the CJEU has placed the obligation of a 
compliant interpretation for the domestic judge who found the 
limits within the principles of the law, in the certainty of the law 
and in the non-retroactivity that served to create an 
interpretation contra legem in the domestic context!®. Thus, the 
interpretation guarantees the domestic legislation that was 


compliant with the Union and the national judge had to: 


“(...) apply its national law as much as possible in the light of the letter and 
the purpose of the directive in order to achieve the result pursued by the latter 


(ay, 
The CJEU'%, in this regard, stated that: 


15Prechal affirms that: “(...) taking into account the requirements of Community 
law, in exceptional cases an interpretation of national law contra legem would not be 
excluded (...) a strongly pro-European perspective, as such insensitive to the resurgent 
nationalisms which in the EU context find their maximum expression in the 
progressive valorisation of counter-limits, there are still those who go so far as to 
maintain that, at least in certain cases, the prohibition of interpretation of criminal law 
contra legem would have no reason to exist, as it would deny the primacy of EU law 

16CJEU, C-268/06, Impact of 15 April 2008, ECLI:ECU:EU:2008:223, I-02483, 
par. 100. joined cases C-378/07 to C-380/07, Angelidaki and others of 23 April 2009, 
ECLI:EU:C:2009:250, I-03071, par. 199. 

17CJEU, C-91/92, Faccini Dori of July 1994, ECLI:EU:C:1994:22, I-03325. 
joined cases: C-74/95 and C-129/95, X, of 12 December 1996, ECLI:EU:C:1996:491, 
1-06609, par. 126. 

18CJEU, C-106/89, Marleasing of 13 November 1990, ECLI:EU:C:1990:395, I- 
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“(...) 1t no longer uses the expression margin of discretion recognised to the 
judge by his own national law mentioned in the judgments Von Colson and 
Kamann!? and Murphy” (...) as much as possible (...) (Barav, 1991) invited 
to use its power of interpretation to the extreme, if necessary by making a 
provision that was not taken to fulfill the obligation deriving from 
Community law and which often (...) is much earlier than the latter say things 
that it clearly did not intend to say at the time of its promulgation (...) 
(Schockweiler, 1995) peculiarities of criminal law, we have seen how 
interpretative mechanisms of this type have also appeared in criminal 
jurisprudence, perhaps influenced by certain “first-hour” positions taken by 
the Court of Justice, according to which the effectiveness of Community law 
cannot vary according to the different sectors of national law in which it can 
have effects (...)?!. 

The protection of assets, interests of the Union give back the 


domestic criminal legislations oriented towards a legislative 
perspective that is not connected with the extensive 
interpretation, with analogical way, of different forms that create 
a criminal law jurisprudence of broad European inspiration 
(Vervaele, 1994). 

Thus, the interpretation not in favor of analogical procedures 
and contra legem recognize the judges the interpretations 
compliant in malam partem and of an extensive nature a 
parallelism admitted to the normative elements of criminal cases 


and of rules of the Union of a technical and precise nature. 


04135, par. 8. C-334/92, Wagner Miret of 16 December 1993, ECLI:EU:C:1993:945, 
1-06911, C-53/96, Hermés of 16 June 1998, ECLI:EU:C:1998:292, I-03603, par. 28. 
19CJEU, C-14/83, Von Colson of LECLI:EU:C:1984:153, I-01891, par. 28. 
20CJEU, 157/86, Murphy v. An Bord Telecom Eireann of 4 February 1988, op. 
cit., par. 11. 
21CJEU, C-82/71, SAIL of 21 March 1972, ECLI:EU:C:1972:20, I-00119, par. 
119. 
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The attitude of the Union for the normative elements of 
criminal cases in malam partem. A plasmatic interpretation 
and a “false path” to follow 

When we talk about interpretation we are not referring to the 
relationship between the integration of criminal cases and 
interpretation but to the descriptive one of elements that have at 
their disposal criminal law that range at a normative level of a 
descriptive nature. Thus, access to the legitimacy with effects in 
malam partem to a normative element that is at a level equal to 
the norms of the Union is prevented (Satzger, 2019; Klip, 2021). 
The criminal interpretation that is in accordance with the law of 
the Union and the normative elements that provide the norms of 
the Union constitute phenomena close to each other that in fact 
unite and condition the scope of application of criminal cases. 
Thus, the proximity remains within a line of a principle that 
distinguishes the limits and the penal effects in malam partem 
within each norm of the Union, even those self-executing and 
non-self-executing that influence the criminal provision. 

Only a self-enforcing norm of the Union can be at the same 
normative level with the criminal provision and with the 
clarifications that the non-self-executing rules of influencing the 
content are eventually part of the normative elements with an 
exclusive, interpretative way (Gruodyté, Palioniené, 


Milciuviené, 2020). 
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The question of putting the interpretation in conformity with the 
Union law as well as to solutions to the problems of such 
phenomena have to do with the admissibility of an interpretation 
in conformity with the Union law and with effects in malam 
partem which are available to criminal law in a symmetrical way 
and with the solution of the problem of integrating the Union 
law as a normative element into a provision with effects in 
malam partem. 
The normative element, within the Union, is the first cause of 
the primacy of the law of the Union and in direct applicability of 
norms that regulate the protection not only of those who 
elaborate within the national criminal law factuality but also 
those that are produced within the same factuality”* that corrects 
it as a sanction. 
Thus, the reasons that put the domestic legislator to intervene in 
the regulatory discipline as a source of the Union also reserves 
to the CJEU the relative monopoly of interpretation of norms 
that are contained in a national control screen from the 
constitutional point of view thus ensuring an immediate, direct 
effect of a possible modification parallel to the need that 
prevents to transform the norms of the national laws that are 
subsequently in evolution. 

22CJEU, C-40/69 Hauptzollamt Hamburg Oberelbe v. Bollmann of 18 February 
1970, ECLI:EU:C:1970:12, 1-00069. C-74/69, Krohn of 18 June 1970, 


ECLI:EU:C:1970:58, I-00333, par. 183. C-43/71, Politi of 14 December 1971, 
ECLI:EU:C:1971:122, I-01039. 
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The sanctions of regulatory norms have implied that the 
technical recourse of the referral that includes the principle of 
legality excludes with a technical way the norm that focuses on 
forms of complete referral, that is rigid, elastic and part of the 
European legislation. Thus, criminal cases start from the respect 
of the reserve to the law that determines the normative elements 
that are specific to a technical key that contains the regulations 
of the Union. 

It is emphasized that in an excessive way, criminal cases are 
written by the domestic legislator whenever the technical 
regulation does not have a precise function from a European 
regulation, that is, from a binding act. The claim is exasperated 
by the attention of the reserve of law that also has negative 
aspects (Schtinemann, 1987). 

Criminal cases function with a rigid referral where the technical 
rule that moves to a rule that is part of a binding act does not 
lack criminal protection and is in relation to the precepts that are 
part of the rule that follows the path of European law to 
domestic law. 

The regulatory technicality that has been adopted by all the 
member states of the Union has provided for the adoption of a 
criminal offence that is sufficient in a precise manner to the 
regulatory elements that refer in a flexible manner to binding 


and precise norms. Thus, the elastic nature of a reference allows 
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to modify the profiles of the regulatory elements where the 
binding norms of such elements depend on the modification that 
results in bonam and in malam partem. It is denied that the 
modification of precise norms such as sources of the Union 
compromise the contents of the criminal offence that refers to a 
sacrifice that has a legal certainty. 

The problem is serious given that the criminal offences are 
configurable as not exactly crimes that respect the authors the 
obligation to know the regulatory technique of the sector. The 
analogous deficit that the legislation of the case knows also 
includes a deficit that has to do with the succession of domestic 
technical norms of elastic integration, where the normative 
element of the case knows the rigid, technical referral that is 
also the object of succession and is connected with the specific 
norms of a succession of criminal cases according to the type of 


referral. 


Interpretation in conformity with the malam partem of the 
CJEU. An interpretation that respects the rules not self- 
executing. What are its limits? 

Speaking clearly when referring to results of malam partem 
means dealing with negative effects on the accused that they 
constitute an analogous interpretation that is contra legem in 


criminal cases. This is a problem of a necessity that applies a 
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penalty according to what is provided by law and in damage to 
the interests, goods of the Union, as a criminal case that is also 
referred to and regulated by the CJEU according to the principle 
of loyal cooperation through effective, proportionate and 
dissuasive sanctions against the violation of rules of the Union. 
The criticisms connected to the solution have remained of 
dubious traceability of forms. They affect the law of the Union 
as a criminal offence that is connected with the compliant 
interpretation. The criticisms are concentrated on _ the 
compromise of identification mechanisms that quantifies the 
penalty for the edictal penalties, leading to the impossibility of 
taking into consideration, from the sanctioning point of view, 
the disvalue of precise cases of the same offence as abstract. 

An interpretation where the criminal precepts cause effects in 
malam partem and are dwelt upon as limits established to the 
general prohibition of interpretation contra legem and with 


effects not in favour? and in analogy with malam partem”*. 


23CJEU, C-105/03, Pupino of 16 June 2005, op. cit., par. 47, 16 giugno 2005, 
causa 105/03, Pupino, op. cit., par. 47: (...) the principle of interpretation in 
conformity cannot serve as a basis for an interpretation contra legem of national law. 

24CJEU, C-58/02, Commission v. Spain of 7 January 2004, ECLI:EU:C:2004:9, 
1-00621, par. 28: “(...) that Spanish law does not prohibit all the illegal activities 
mentioned in the Directive and that the provisions referred to by the Spanish 
Government are inadequate for the purposes of a correct and complete transposition 
of Articles 4 and 5 thereof into the Spanish legal system. Even by interpreting 
criminal law in accordance with the Directive, the gaps and shortcomings identified 
by the Commission cannot be filled without incurring violations of the principles of 
legality and legal certainty, which prevent the punishment of conduct that is not 
clearly identified and expressly classified as an infringement by the Criminal Code 


eae 
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The CJEU has highlighted the prohibition of a compliant 
interpretation that creates unfavourable effects and non-self- 
executing rules. The CJEU, in this regard, noted that: 


“(...) the enforcement before a national court of an unconditional and 
sufficiently precise provision of a non-transposed directive exists only in 
favour of individuals and against the Member State to which it is addressed 
(...) cannot in itself create obligations for an individual and that a provision 
of a directive cannot therefore be enforced as such against him (...)*° a 
directive cannot have the effect, in itself and independently of a domestic law 
of a Member State adopted for its implementation, of determining or 
aggravating the criminal liability of those who act in violation of its 
provisions (...)*° made with reference to directives, maintain all their validity 
also in relation to “third pillar” framework decisions?’ (and therefore also in 
relation to third pillar conventions, which are linked to framework decisions 
by the fact of being not self-executing) (...) peacefully recognised where it 
does not produce unfavourable effects (...) with reference to non-self- 
executing EU sources, even if a first reading of some of the Court's 
judgments cited below could lead to the belief that they concern any type of 
EU source (...) such soft law acts, although not binding, cannot be considered 


25CJEU, C-152/84, Marshall of 26 February 1986, ECLI:EU:C:1986:84, I-00723, 
parr. 47-49. C-80/86, Kolpinghuis Nimegen of 8 October 1987, 
ECLI:EU:C:1987:431, 1-03969, par. 9. C-168/95, Arcaro of 26 September 1996, 
ECLI:EU:C:1996:363, I-04705, par. 36. joined cases: C-74/95 and C-129/95, X, of 
12 December 1996, ECLI:EU:C:1996:491, I-06609. C-318/85, Regina Greis 
Unterweger of 5 March 1986, ECLI:EU:C:2011:106, I-00955. C-210/06, Cartesio of 
16 December 2008, ECLI:EU:C.2008:723, I-09641. C-497/08, Amiraike Berlin of 12 
January 2010, ECLI:EU:C:2010:5, J-00101. C-55/94, Gebhard v. Consiglio 
dell'Ordine degli Avvocati e Procuratori di Milano of 30 November 1995, 
ECLI:EU:C:1995:411, 1-04165. C-198/01, CIF of 9 September 2003, 
ECLI:EU:C:2003:430, I-08055. C-126/80, Salonia v. Posdomani e Giglio of 16 June 
1981, ECLI:EU:C:1981:136, I-01563. C-104/10, Kelly of 21 July 2011, 
ECLI:EU:C:2011:506, 1-06813. joined cases C-36/80 and 71/80, Irish Creamery Milk 
Suppliers Association of 10 March 1981, ECLI:EU:C:1981:61, I-00731. C-28-30/62, 
Da Costa en schaake NV v. Administratie der belastingen of 27 March 1963, 
ECLI:EU:C:1963:6, I-00061. 

26CJEU, 14/86, Pretore di Salo of 11 June 1987, ECLI:EU:C:1987:275, I-02545. 
C-80/86, Kolpinghuis Nijmegen of O October 1987, op. cit., par. 13. C-168/95, 
Arcaro of 26 September 1996, op. cit., par. 37. joined cases: C-74/95 and C-129/95, 
X, of 12 December 1996, op. cit., par. 24. joined cases, C-387/02, C-391/02 e C- 
403/02, Berlusconi and others ov 3 May 2005, ECLI:EU:C:2005:270, I-03565, par. 
74. 

27CJEU, C-105/03, Pupino of 16 June 2005, op. cit., parr. 44-45. 
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as devoid of any legal effect. In fact, national judges are required to take 
recommendations into consideration for the purpose of resolving disputes 
submitted to their judgment, in particular when they are of assistance in the 
interpretation of national provisions adopted with a view to ensuring their 
implementation, or are intended to supplement community provisions having 
a binding nature (...)”. 


From the positions of the CJEU we have understood that 
affirming the opposition to an extensive interpretation of the 
cases that give impetus to the Union is for the judges themselves 
as: 


“(...) not applying the criminal law extensively to the detriment of the 
accused, which is the corollary of the principle of legal prediction of crimes 
and penalties, and more generally of the principle of legal certainty, prevents 
criminal proceedings from being brought following a behavior whose 
censurable nature is not evident from the law?8 (...) seems to confuse the 
extensive interpretation with the analogical or in any case “creative” 
interpretation - it is preceded by a sentence that scales down its scope, 
bringing it back, precisely, within the boundaries previously erected and then 
reiterated several times (...) the prohibition in question is to be understood as 
operating (...) in particular a case such as the one under examination in the 
proceedings a quo, which concerns the extension of criminal liability 
resulting from a law adopted in particular to transpose a directive (...) given 
that a directive considered in itself cannot create obligations for individuals, 
and therefore cannot produce negative criminal consequences for them, a 
criminal provision contained in a law adopted to transpose a directive cannot 
be interpreted in the light of the directive in question in order to broaden the 
scope of liability provided for by the aforementioned criminal provision, 
given that the directive is, in fact, not self-executing (...) it emerges however 
from the order for reference that, in the present case, the referring court does 
not exclude that taking into consideration the provisions of the directive may 
have the direct effect of determining or aggravating the criminal liability of 
those who act in violation of those provisions, while such liability would not 
derive from the interpretation of the legislation adopted in particular to 
implement the directive (...) in itself and independently of a national law 
adopted by a member state for its implementation, have the effect of 
determining or aggravating the criminal liability of those who act in violation 
of the provisions of that directive?? (...) to extend the prohibition of 


28CJEU, joined cases: C-74/95 and C-129/95, X, of 12 December 1996, op. cit., 
par. 25. 
29CJEU, C-60/02, X of 7 January 2004, ECLI:EU:C:2004:10, I-00651, par. 61. 
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interpretation in conformity in malam partem even in cases where the 
European parameter-rule to which the domestic criminal law must conform is 
self-executing (...) the main cause the Community rule in question is a 
regulation, which by its nature does not require national implementing 
measures, and not a directive (...) thus allowing the Court's reasoning on 
directives to be transposed to the case in question (...) is something more than 
a mere extensive interpretation; that is, it aims to avoid someone being 
punished in the absence of the national sanctioning rule that the regulation 
provides for to be introduced by the national legislator to punish violations of 
art. 2 of that regulation (...)°° as parameter-rules such as to allow a pre- 
existing national criminal provision, aimed at punishing the import and 
export of counterfeit products, and not their simple transit on the national 
territory (...) also in situations where goods imported from a third country are 
exported to another third country (...)’!. 


The conforming interpretation is evident in malam partem with 
the domestic criminal law as a mere extensive interpretation that 
was of an analogical nature. It is thus stated at a theoretical level 
that the criminal law adopted to sanction the precepts of the 
European source that has not allowed with an analogical way to 


fill the relative protection gap. The inadmissibility of 


30CJEU, joined cases: C-74/95 and C-129/95, X, of 12 December 1996, op. cit., 
par. 63: “(...) the national court comes to the conclusion that national law does not 
prohibit the transit of counterfeit goods through Austrian territory, the principle of 
non-retroactivity of penalties, enshrined in Article 7 of the European Convention for 
the Protection of Human Rights and Fundamental Freedoms, which is a general 
principle of Community law common to the constitutional traditions of the Member 
States, would prohibit the imposition of criminal penalties for such conduct, even if 
the national provision were contrary to Community law (...)”. 

31CJEU, C-60/02, X of 7 January 2004, op. cit., par. 20: “(...) MSchG, only the 
import and export of counterfeit goods, and not their mere transit through the national 
territory, constitutes unlawful use of a trade mark. Furthermore, Austrian criminal law 
draws a clear distinction between the concepts of import and export on the one hand, 
and that of transit of goods on the other. 21. The referring court refers to Case C- 
383/98 Polo/Lauren (...) that Regulation No 3295/94 also applies to situations in 
which goods imported from a third country are exported to another third country, 
which implies that that regulation also applies to the mere transit of goods. However, 
since that judgment was given in a civil case, the national court is not sure whether the 
same reasoning is applicable at criminal level when no offence has been committed 
under national law (...)”. 


Yearbook of International & European Criminal and Procedural Law, vol. 3 ISSN:2732-9917 


904 


conforming interpretation in malam partem concerns the not 
self-executing norms of the Union. Operating the conforming 
interpretation in malam partem, as non-coincidence of formulas 
in concrete cases, allows the CJEU to highlight in a shareable 
way the meaning that has contributed to the divergences that 
were detectable with the legitimacy in operational areas with 
effects that are unfavorable to the relative criterion of 
interpretation. 

The judges have questioned the relative admissibility of 
negative consequences where the defendant was connected with 
domestic criminal laws adequate to the needs that protect 
sources of the Union but not self-executing as a limit to the 
sources that respect that the state has not prepared a discipline of 
a sanctionable nature. 

The subjective legal situations that are provided for by non-self- 
executing sources of the Union are unconditional and recognised 
by sources that are part of the state. European citizens can rely 
on the facts of a source of the Union that does not have adequate 
implementation in the domestic sphere which produces direct 
vertical effects in favour of the rights that are provided for”. 

A source of the Union is ineffective when produces through an 
interpretation direct vertical effects and in malam partem, 


considering that the legitimate limits are attributable according 


32CJEU, C-148/78, Ratti of 5 April 1979, ECLI:EU:C:1979:110, I-01629. 
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to the criminal law. The judge remains free to use a hermeneutic 
canon of interpretation in conformity with the law of the Union 
but only in bonam partem thus shaping an interpretative path 
that is not only restrictive but also extensive. 

It is considered inappropriate that the judge makes a relative 
interpretation to the detriment of a criminal law where the 
systematic interpretation underlines that the compliant 
interpretation is used as a parameter-norm not as a norm of the 
Union with direct effect, i.e. comparable as a norm of domestic 
law and under the profile of a national system that presumes the 
burdensome knowledge of the citizens but not of a norm of the 
Union that is devoid of the direct and legitimate effect of being 
ignorable by the citizens. Perhaps in this way the jurisprudence 


of the ECtHR is followed (Sudre, 2021). 


Legitimacy, admissibility of forms that affect in malam 
partem the law of the Union in the field of criminal cases 

The areas of operation of a compliant interpretation in malam 
partem have a character we can say generic thus paying 
attention to the domestic jurisprudence that favors the 
complexity of the issues that are connected with the limits of the 
compliant interpretation of the law of the Union, ignoring in 
such a way the limits to a criminal area that relates to the 


jurisprudence of the CJEU. 
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The compliant interpretation has unfavorable and confusing 
effects on the investigation of the sentences, that we have seen 
above, since the directions followed are uniform to favor in a 
homogeneous way the relative jurisprudence. The requirements 
of conformity of the Union are devoid of direct effect adopting 
solutions in malam partem and of an analogical nature, as 
inadmissible to the direct effect of the norms of the Union of 
reference and as choices of interpretation that are criticizable. 
The period of Euro-enthusiasm is now over and the limits 
imposed on the compliant interpretation are a reality. The crimes 
of confiscation and fraud are based on a creative interpretation, 
motivated by textual and teleological arguments that are 
certainly not convincing. Thus the extensive approach of 
analogy has the need to align itself with a series of European 
sources that are not devoid of direct effect but confirm the 
relative price of the crime and the economic advantage that 
comes from the crime. 

The interpretative outcome of an integration process takes into 
consideration the compliant interpretation as a non-symmetrical 
tendency where the use of a supranational regulation that 
integrates normative elements that are verifiable by an exegesis 
of normative elements are translated in malam partem as a 
domestic criminal offence. The arguments are exclusive on 


limits to the effects of integration where the criminal norms, the 
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sources of the Union not self-executing carry out the extensive 
interpretation with an analogical way and with unfavourable 
effects. 

The use of a supranational regulation that has as its objective the 
compliant interpretation in malam partem includes the sources 
of the Union that require an extensive interpretation, that is, a 
more analogical one. Thus, the compliant interpretation 
theorizes the extension of the requirements of the criminal 
offences as needs that do not prejudice the effectiveness of the 
Union. In other words, the interpretation ensures compliance 


with the commitments of the Union. 


Europeanism, guarantorism, nationalism towards a 
legitimacy of interpretation in conformity in malam partem 
of the criminal offence 

From what we have understood from the previous paragraphs, it 
is clear that there are some paths of different ideologies. On the 
one hand, those of classical thought consider the rules of the 
Union that affecting domestic law in a way that is not favorable 
to the accused within the criminal offences and in the treatment 
of sanctions in the relative authors. The effects in malam partem 
appear not to be easy to think of the individual authors even in 
the process of evolution. On the other hand, for others, the 


interpretation in conformity according to the law of the Union 
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presents itself as a criminal offence where the integration of 
elements bring unfavorable effects to the focus of one's attention 
on the rules of the Union that contain above all those of a 
binding nature and directly applicable. Thus, by denying the 
admissibility and above all to norms of the EU that are not self- 
executing, they will have to support and have extensive effects 
for the codified cases. 

The admissibility of this type of integration often comes from a 
violation of technical norms that are referred to the norms of the 
Union, such as domestic technical norms where the use of the 
Union on internal criminal law to support the recognition of 
extensive outcomes now repeal rules that have to do with 
internal rules for technical products, for example*? in criminal 
matters. In such a case the admissibility of effects in malam 
partem come from the interpretation, integration of criminal 
norms that are compliant with the compliant interpretation based 
on texts of the Union and different from the privileged ones. 
Individual authors who interpret in a compliant manner and with 
unfavorable effects in the face of casual silences of doubts 
deserve to have a compliant interpretation according to the rules 
of the Union that affect normative elements of criminal cases, as 
effects in malam partem and as a hypothesized reality that 


renounces the variables found not so much in jurisprudence but 


33CJEU, C-105/03, Pupino of 16 June 2005, op. cit., par. 44-45. 
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rather in the implementation of its own normative elements, as is 
affirmed through the compliant interpretation in malam partem 
to any reference of the Union and as effects and operations that 
also have an analogical character. Criminal cases and their own 
normative elements have unfavorable effects only to sources 
that have to do with sources of the Union that produce self- 
executing acts. 

This is a path that has the traces of a national context of 
guarantees that highlights the prohibition of interpretation in 
conformity in malam partem as criminal offences and in relation 
to the content norms of the sources of the Union intended by 
national law and in relation to the norms of the Union, as 
regulatory source where the identity of contents have as a 
consequence the denial of the sources of a European nature and 
the effects of incrimination that are relevant and aggravate in 
criminal matters. 

Thus, the operation of the prevalence and direct effectiveness of 
the law of the Union respects the sources of self-application and 
the relative authentic interpretation of the primacy to the 
detriment of each offender where the practice of interpretation in 
conformity is often ironized to achieve the punitive effects thus 
leaving the relative legitimacy of a practice that is connected 
with the prevalent interest of the accused. 


The supranational legislation has as its objective the integration 
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of normative elements where the results are translated through 
an interpretation in malam partem in domestic criminal offences. 
Adversely, the compliant interpretation of cases with malam 
partem effects respects the criminal norms and so it is in an 
admissible stage that refers to each norm of the Union as a 
parameter of the rules of self-application which is not a path that 
can be shared in practice. 
The consensuses referred to the constraint of compliant 
interpretation that includes the sources of the Union and the 
effects that are unfavorable to the compliant interpretation that 
includes and respects the sources of the Union by connecting 
with the systematic, general interpretation of the interpretative 
criteria. 
The unfavorable position against the offender, with analogical 
mode, declares and admits the need for forms of extensive 
interpretation that respects the obligations of the Union relative 
in various matters and above all of non-self-executing rules. 
Such expansive interpretation has as its basis the profit for the 
offender*4 following a direct harmonization of the criminal 
34Council Regulation (EC) No 338/97 of 9 December 1996 on the protection of 
species of wild fauna and flora by regulating trade therein. OJ L 61, 3.3.1997, p. 1-69: 
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A31997R0338. Council 
Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of 
wild fauna and flora, OJ L 206, 22.7.1992, p. 7-50: https://eur-lex.europa.eu/legal- 
content/EN/TXT/?uri=celex%3A31992L0043. Directive 2009/147/EC of the 
European Parliament and of the Council of 30 November 2009 on the conservation of 
wild birds (Codified version, OJ L 20, 26.1.2010, p. 7-25: 


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32009L0147. 
Council Directive 2006/112/EC of 28 November 2006 on the common system of 
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legislation for the member states where the extensive 
interpretation has a normative element according to the rules of 
the European sources that respects the principles of 
peremptoriness, the prohibition of analogy in criminal matters 
where the judge, both domestic and supranational, has as its 
basis to interpret the domestic laws in criminal matters in 
conformity with the ratio of international obligations that bind 
each member state of the Union. And every time the judge does 
not opt for an interpretation of the internal law and does not 
harmonize the European sources that come into conflict with the 
obligations of international responsibility. 

The concept that excludes any form of impact on criminal cases 
to the detriment of technical Union rules excludes supranational 
sources that implicitly admit that self-executing Union rules 
give rise to effects that are unfavorable and derive only from 
self-executing Union rules. 

The contribution of European sources is so broad and vast now 
that the modest role to the national one is relevant to criminal 
cases that are extended to technical rules contained within Union 
regulations that are rigorous constraints and provided for in 


previous national rules. 


value added tax, OJ L 347, 11.12.2006, p. 1-118: https://eur-lex.europa.eu/legal- 
content/EN/TXT/?uri=celex%3A32006L0112. Directive 2008/99/EC of the European 
Parliament and of the Council of 19 November 2008 on the protection of the 
environment through criminal law (Text with EEA relevance). OJ L 328, 6.12.2008, 
p. 28-37: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX 
%3A32008L0099. 
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In a direct way they serve to interpret domestic legislation with 
limits in criminal matters, such as certainty of law and non- 
retroactivity that in an equal way exclude the behavior of an 
unfavorable modification for the individual and the pre-existing 


interpretation and provisions of an incriminating nature. 


The arguments in support of the absolute prohibition of 
interpretation in conformity with EU law with unfavourable 
effects 

The interventions for interpretation in conformity with 
unfavourable effects implement normative elements of cases not 
analogous to the absence of a direct competence of the Union in 
criminal matters, as well as the need for democratic sources that 
affect criminal matters and that are foreseeable in the 
interpretation of criminal provisions. Thus, the inadmissibility of 
effects that are unfavourable to the interpretation and in 
conformity with the criminal cases, implement normative 
elements for the cases according to the rules of the Union and 
are contained to and modifying the terms of liability of 
individuals, as necessary tools for the interpretation and 
integration of the criminal case. In this was, they specifying the 
precautionary rules that are relevant in the context of negligent 


crimes. 
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The rules of criminal function deny the suitability of the lack of 
criminal competence of an organization. Thus, the principle of 
legality, democracy of the criminal norms, inhibits the sources 
of the Union that produce forms of incidence in malam partem 
and on criminal cases that with analogical way invoke the 
principle of reserve of the law in criminal matters, denying any 
impact that can cause a certain disfavor on the norms relating to 
criminal cases. The democratic legitimacy claims to provoke 
various effects to the detriment of national criminal cases that 
affects national norms. However, there is no lack of cases that 
interpret in malam partem the criminal cases. 

Finally, it results in a decisive way the sources of soft law in 
private entities and/or by administrative authority. The 
interpretation in accordance with the law of the Union and with 
malam partem effects deserves to be highlighted as persuasive in 
relation to the use of the principle of legality and democracy, 
thus supporting the illegitimacy of effects that derive from 
legislative activity in criminal matters, that is, the interpretative 
activity that has nothing to do with democratic constraints of 
criminal law. 

It is very interesting and significant to deny the rules of the 
Union and the possibility of an interpretation in accordance with 
the criminal offences that produce in a way unfavourable to the 


accused rules of a corollary nature. The principle of legality 
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concerns the accessibility of criminal offences and incidental 
rules. The foreseeability of the jurisprudence uses rules as 
parameters that are acts that broaden the applicability of these 
offences. The presupposition of the rules of the Union are not 
attainable and the possible extensive interpretation of the 
criminal rule is unforeseeable for the recipients according to art. 
7 ECHR (Villiger, 2023). 

In such a way, the constant interpretation reveals as convincing 
the non-self-executing sources of placing obligations on the 
individual who imagines the consequences in malam partem 
produced in the context of a compliant interpretation of criminal 
offences. Thus, the thesis of inaccessibility of the norms of the 
Union that are self-executing are addressed to single individuals 
that are equal to the sources of domestic law, acquiring 
accordingly a level of knowability that is formal, comparable to 
national normative instruments. 

The compliant interpretation according to the rules of the Union 
are unfavorable to the verification of legitimacy, as an argument 
that finds its basis in the autarchic conception of criminal law 
that is difficult to reconcile with the process of Europeanization 


of law. 


Towards an admissibility of interpretation compliant in 


malem partem to the law of the Union 
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To expose in detail the reasoning of acts, that support the 
existence in the criminal field of the relative constraint of 
interpretation compliant with each norm of the Union as 
interpretation in malam partem, means consider a relative 
silence in order not to feel the obligation to motivate each 
interpretative canon that implies the effects in malam partem in 
the criminal sector and the systematic interpretation of the 
criminal provision to the detriment of each norm as a parameter 
of domestic law and within the fact that such norm as a 
parameter contained in the primary and secondary sources of 
soft law. 

The norms of the Union respect the national norms that are 
legitimized to go out of the parameter of systematic and 
compliant interpretation and with effects to the detriment of the 
offender thus proving and listing the reasons that support the 
admissibility of an interpretation compliant in malam partem. 
Thus, the principle of loyal cooperation within art. 4, par. 3 TEU 
binds the legislator to ensure that the member states ensure and 
safeguard the order of the Union and all the rules that contribute 
to its construction. National judges translate the obligation of 
compliant interpretation in all the rules of domestic law 
including criminal ones that are adequate to the principle of 


legality of the Union law. 
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The admissibility of compliant interpretation in malam partem 
respects the generality of the sources of the Union and then 
results as a need of a practical nature, i.e. a need that protects the 
interests, legal assets according to European legislation, such as 
the national judges who are attentive to the defense of their 
interests and legal assets. 

They are independent of the subject, titular entity of the type of 
source of the Union that creates, strengthens the same interests, 
assets. The need not to subject the country of membership to a 
conviction by the CJEU raises the need to ensure the 
effectiveness of Union law through an interpretation of domestic 
criminal law that makes it compliant with the obligations of 
Union self and not self executing sources. 

Interpretation gives judges a space of freedom that expresses the 
possibility of privileging the interpretative criterion that is 
devoid of cogency and tend to capture in favor of the interpreter. 
The pluralism of hermeneutic options provides criteria that offer 
a range of possibilities to the operation of appropriate and 
adequate choices in the needs of justice in concrete cases. 

The adaptation to canons prevails in combination with an 
eclecticism. The compliant interpretation constitutes the only 
criterion where the hierarchical principle is related to the 
resolution of conflicts between norms. The interpretative 


choices of the judge achieve an interpretative criterion that is in 
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harmony with the compliant interpretation and that differs from 
the systematic one that becomes part of the argumentative forms 
based on a coherence of the legal system. 

The compliant interpretation distinguishes in a similar way the 
operation that respects every form that belongs to a legal system 
that has a supranational and not generalized domestic nature. 
Consequently, the rule that satisfies the respect of the 
hierarchical principle as contrast to different legal systems that 
belong to the parameter norm of the Union and within the 
domestic criminal norm is compliant with it. 

The only exception that is admitted to the compliant application 
is the parameter norm of the EU that is in contrast with the 
constitutional principles, i.e. the counter-limits and that are 
prevalent of the parameter norm as a consequence of the 
hierarchical principle according to the obligation of compliant 


interpretation. 


Conforming interpretation that creates unfavorable effects 
to the respect of the rules of the Union that are binding 

The obligation of interpretation that is compliant with the rules 
of the Union and with a binding manner of a productive nature 
and with negative consequences for the accused provide a 
compliant interpretation in the criminal sector with effects in 


malam partem thus considering the basis of self-executing rules 
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of the Union as admissible. 

A compliant interpretation related to the criminal provision and 
with effects that are unfavorable to the non self-executing rules 
of the Union of direct vertical effect is precluded. Such 
argument is linked to the principle of legality where the judge 
invades the field of normative production and is capable of 
imposing limits on the individual through domestic norms. 
Therefore, non self-executing norms addresses the member 
states and not the individuals. 

The principle of legality constitutes a legal basis that has a 
negative impact on the indicted subjects that fall within norms 
that are taken into consideration by the judge and falling within 
the interpretative stage in bonam partem. If a question of 
binding rules is not placed at the basis of a compliant 
interpretation to the detriment of the offender of domestic penal 
norms, is interpreted in malam partem offering penal protection 
of norms provided for by a binding act. 

The rules that are devoid of direct effect and addressed to 
member countries and not to individuals take into account the 
unusability of rules. The compliant interpretation of domestic 
criminal rules are the result of support of non-use of rules to a 
compliant interpretation of criminal rules that are negative for 


the offender. 
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The citizens of each member state of the Union are not obliged 
to know all the binding rules and so the interpretation in malem 
partem as well as the consequence of being conformed 
according to the rules of the union have a hermeneutic nature 
that conflicts with art. 7ZECHR on the subject of criminal 
legality. 

This article enhances the qualities of the criminal rule and 
determines the foreseeable accessibility according to the rule 
under investigation (Sudre, 2021; Villiger, 2023; Liakopoulos, 
2024). 

It highlights the relative predictability of a criminal law 
provision that clarifies the form of a provision, where the areas 
of application conferred to judicial interpretation are prefigured 
for the addressees, as subjects that can be assumed in malam 
partem according to the domestic law and in light of the sources 
that ignore the existing legitimacy. 

Excluding the interpretation that is in accordance with the 
parameter norm of the Union means that is applicable to the 
element that is distinguished with a marginal manner to the 
detriment of non self-executing norms of the Union that 
consider as inadmissible the recourse to norms that form in 
malam partem a penal provision at domestic level that considers 


as external to the domestic legal system. The developments that 


35ECtHR, S.W. and C.R. v. United Kingdom of 22 November 1995, par. 35. 
Cantoni v. France of 15 November 1996, par. 29. 
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are interpretative in malam partem for the penal norm and 
within the tendency of the ECtHR are not foreseen (Van Der 
Wilt, 2015; Villiger, 2023)°°. 

The favorable arguments consider the non-binding character of 
the norms as a compliant interpretation that implies the 
discretion of the domestic judge to oblige and makes it prevail in 
malam partem to every interpretative criterion. Thus the sources 
of the Union do not know the identification of effects of the 
criminal law. 

The contents of this criminal law do not influence the domestic 
sources even if they systematically interpret the criminal 
provision that interprets the profiles that are different from the 
claims of the sources of the Union that are the object of 
compliant interpretation. 

These are also based on interpretations that are perhaps in 
conflict with a compliant interpretation that is oriented to the 
social feeling that foresees for the accused, factors that 
contribute to the scope of application of criminal offences. The 
need for protection preclude the judge from an extensive 
interpretation of the incriminating offences. 

The latter include the restrictive interpretation from criminal 
exemptions, causes of extinction of punishability where the 


principle of legality through the valorization of qualitative 


36ECtHR, 22 July 1970, X v. Austria of 22 July 1970. X. v. Austria of 12 March 
1981. 
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aspects of criminal norms operate to the refusal of interpretative 
outcomes through the constraint of compliant interpretation 
according to the rules of the Union that are devoid of any direct 


effect. 


Concluding remarks 

The conforming interpretation of the Union is one of the 
problems of difficult solution where the uncertainties of 
European construction deserve advantages, disadvantages, 
transfers of sovereignty. It underlines the European construction 
of different effects, such as the conceptions that are related to 
the relationships between sources of the Union and domestic 
sources to the process of Europeanization of law. 

This process has as its basis reactions of a heterogeneous nature 
that connects with the conceptions of a political, social nature of 
a vision of the world where the diversity of approaches for the 
idea of European integration is now an intensive destiny in the 
European context and an extraordinary impact of a criminal and 
fundamental nature for human rights. 

The problem of legitimacy and the effects in malam partem 
derive from an interpretation conforming to the Union. The 
internal criminal norms that emerge from a Europeanist desire 
delay the inaccuracies of the domestic legislator that ensure the 


principle of legality. 
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Effective protection is provided for in the sources of nationalism 
of an excessive hybridization of the domestic system, with the 
loss of legal traditions, that guarantee the conforming 
interpretation that disfavors the right of the Union to erode the 
rights identified. The objective profile has as a difficulty the 
great heterogeneity of domestic criminal norms and norms of the 
Union that are linked to the distinction of the forms of 
interpretation conforming to the domestic criminal norms and 
forms of integration as normative elements, between norms and 
not of self-executing norms between technical and principle 
rules, between criminal law. Such heterogeneity is destined to 
make each case within a favoring of multiple distinctions that 
are destined to hinder the general rules. 

The supporters of European law express many doubts about the 
persuasiveness of arguments that support in an absolute and 
general way the prohibition of interpretation in conformity with 
the law of the Union with penal effects of disfavor. The 
arguments are relative for the advantage of admissibility of 
interpretation in conformity in malam partem that respects the 
legal source of the Union, as arguments that cannot put in 
second place reasoning of interpretations in conformity with 
malam partem of domestic penal norms according to the norms 


of the Union that are applicable. 
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The principle of loyal cooperation always interprets with a 
rigorous manner the criminal norms that do not exclude from the 
sources of the Union and are devoid of direct effect contributing 
thus to an overall role of culture that favors the evolutionary, 
teleological interpretations that are intended to favor the 
extension of the scope of application of the incriminating fact, 
where it encourages the criminal norm that weighs on the 
accused. Thus the accused is based on approaches of malam 
partem that are connected with a narrow manner with the 
interpretation that constraints the hierarchy. 

A criterion that raises many questions and is divisible to the role 
of the Union in the criminal sector. It is free of prejudices and 
respects the principles of a general context that are called to 
function their work, continuing to offer help for still other 


investigations in the sector. 
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